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1.0 INTRODUCTION 

 

In order to properly understand this topic, it is pertinent to first and 

foremost understand the nature of contract and its formation. 

 

1.01 Nature of a contract 

 

Life today would be impossible if we could not rely on one another for 

such basic necessities as food, clothing, housing and medical attention.  

How can we be sure that others will supply us with these necessities 

when we need them? 

 

Long ago, people discovered a very simple means for doing this.  They 

exchanged promises. One person would promise to transfer something 

of value in exchange for a promise to receive something of value which 

was needed by that person and which was owned by the other.  These 

exchange or promises came to be known as “agreements” and gradually 

became so important in the lives of the people that the law began to 

enforce them.  For example, if a party to an agreement wrongfully 

failed to keep a promise, a court in certain cases would compel that 

person to do so, or to pay the injured party to the agreement for any 

loss which the injured party could prove to the satisfaction of the court. 

 

A contract has been variously defined, but one element common to 

most definitions is the need for a ‘prior agreement’ between the 

contracting parties which will give rise to enforceable rights and 

obligations.  The basis of all contracts, therefore, is an agreement, a 

consensus ad idem, that is, the coming together of two minds with a 
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common intention.  The term ‘agreement’ although often used as 

synonymous with the word ‘contract’, is really wider and less technical 

than the latter.  Thus, while every contract is an agreement, every 

agreement is not a contract.  An agreement to dine would not be a 

contract, because it would neither be intended to create, nor would it in 

fact create, any legal obligation between the parties to it, and this is so, 

even though one is expected from an ethical view point, to honour such 

an agreement.  To constitute a contract, the agreement must be one by 

which the parties intend to create legally enforceable rights and 

obligations. 

 
2.0 FORMATION OF A CONTRACT 

 

A contract must satisfy certain basic requirements in order to be 

enforceable by law.  These requirements are: 

 

(1) Offer and acceptance 

(2) Consideration 

(3) Intention to create legal relationship 

(4) Legal capacity of the parties. 

 

Having briefly explained the nature of a contract and its formation, I 

shall now proceed to the main theme of my paper. 

 
3.0 ASSIGNMENT OF CONTRACT 

 

The doctrine of privity of contract precludes the conferment of benefits 

or liabilities on someone who is not a party to a contract.  This is to 
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prevent a stranger to a contract from suing at common law.  As we have 

seen, there are two main exceptions to this fundamental rule:  (a) by 

statute and (b) in equity.  We may classify the rules relating to 

assignment as another notable exception.  Outside these three known 

classes of exceptions, the doctrine of privity still holds good as one of 

the fundamental rules of contract. 

 

In this paper, we are concerned with whether the right or liability 

created by a contract can be assigned by its owner to a third party.  For 

commercial convenience, it is desirable that an assignor should be able 

to assign his rights or liabilities under a contract to a third party.  Hence 

the principle of assignment has been evolved.  As in other branches of 

law, we have to inquire into what can or cannot be assigned, the 

methods of assignment and their effects. 

 

It must be noted, however, that it is easier to assign rights than 

liabilities under a contract.  The reason is that an assignment of a 

liability will impose a burden on the third party.  A burden is only 

assignable by a novation to which the three persons must be parties.  

This will, however, require the furnishing of a consideration  

 

A partial assignment of liability may also arise where ‘A’ contracts 

with ‘B’ to perform a duty, but ‘A’ arranges that ‘C’ shall perform it 

instead.  Provided the performance is within the terms of the contract, 

‘B’ will accept it.  In case there is a breach of the term of the contract, 

‘B’ can only sue ‘A’ and not ‘C’, who is not an original party to the 
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contract.  This type of vicarious performance does not involve a true 

assignment because a contract requiring personal performance cannot 

be delegated to another. 

 

As indicated above, it is easy to assign rights under a contract.  The 

subject matter of an assignment is always a chose in action.  A ‘chose 

in action’ has been defined as ‘a known legal expression used to 

describe all personal rights of property which can only be claimed or 

enforced by action and not by taking physical possession’.  Thus, a 

chose in action is something incapable of being held physically, but in 

which one has a right.  It is the right to the chose that one can assign to 

a third party.  The most common choses in action are debts, rights 

under a trust, rights arising out of a tort or a breach of contract, 

legacies, shares, patents and copyrights.  Some are made assignable by 

statute; but it is not proposed to deal here with these. 

 

There are, however, rights and liabilities which are incapable of being 

assigned, probably on the ground of public policy, or because of the 

nature of the right itself.  Pensions and salaries of public officers are 

good examples of these.  Also, rules of champerty and maintenance 

prevent the assignment of a right to sue for damages.  Contracts 

involving personal skill cannot be assigned, for such contracts involve a 

person’s confidence.  Suppose A, a famous artist, enters into a contract 

to draw a picture of B.  Two days after he has started the work, he is 

involved in a motor accident and his two arms are amputated.  Since 

this type of work involves personal skill as well as personal confidence, 
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the contract will be deemed to have come to an end on the ground of 

impossibility of performance and also because A cannot assign the 

completion of its performance to a third party. 

 

3.01 Assignment of a Contractual Right 

 

The common law does not favour the idea of an assignment of a benefit 

under a contract to a third party, since the latter will not be entitled to 

sue in his own name to enforce the assignment.  This is in line with the 

doctrine of privity of contract.  It is also designed to discourage the tort 

of maintenance.  The only two possible ways in which an assignee may 

sue directly are: 

 

(i) If he obtains a power of attorney from the assignor; or 

(ii) By novation, which occurs where A owes B N50.00, B owes C 

N50.00, and A, B and C enter into an agreement that A should 

pay C directly thus leaving out B completely.  This is a new 

contract. 

 

Equity, however, does not follow the common law rule against the 

assignability of a right.  If the assignor and the assignee agree that the 

right of the former should now become the property of the latter, equity 

will approve such a transaction, provided the assignor allows the action 

to be brought in his name.  This is an equitable assignment.  An 

intention to assign must be shown, but no particular form is required to 

constitute such assignment.  There need not be any notice to the debtor 

in order to perfrect the title as between the assignor and the assignee.  
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The giving of notice to the debtor is useful so as to prevent the debtor 

from paying the assignor.  It may also give the assignee priority over 

other assignees. 

 

We may now examine the nature of the rights that may be assigned and 

their effects.  The right to be assigned may be a legal one, as in the case 

of a debt, or it may be an equitable one, as in the case of an interest 

under a trust.  In the former, since an action at law has to be brought, 

the assignor has to lend his name to that of the assignee to enable the 

latter to sue; whereas, in the case of an equitable chose, it is a 

transaction over which the court of equity has jurisdiction.  Therefore, 

the court of equity can enforce such a chose without the necessity of the 

assignor being a party. 

 

In Laibru Ltd. V. Building and Civil Engineering Contractors, one 

Michael Ibru, a trader under the name of Laibru in 1959, sold goods to 

the defendants for which the defendants failed to pay.  Mr. Ibru and 

others formed a company to take over the business formerly run by him 

as an individual and, as a result, Ibru assigned all his assets in the 

business to the new company – Laibru Limited, the plaintiff in this 

action.  These included the debts which the defendants owed to Ibru for 

the goods sold and delivered.  The notice of the assignment of the debt 

to the company had not been given by him to the defendants.  The court 

held that, where a debt is assigned and the assignor fails to notify the 

debtor of the assignment, the assignment amounts to an equitable 

assignment of a legal chose in action to the assignee.  Therefore, in an 
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action brought against a debtor for a debt which has been the subject of 

an equitable assignment, the assignor must be a party thereto, either as 

plaintiff or as defendant. 

 

This case is important because it shows that notice to a debtor is not 

necessary to perfect an equitable assignment, and also that an assignor 

must be joined either as a plaintiff or as a defendant in an action 

involving the equitable assignment of a legal chose in action. 

 

The assignment of a chose in action may or may not be absolute.  Its 

effect depends on whether it is a legal or an equitable chose.  An 

absolute assignment of a chose in action transfers the whole of the 

assignor’s interest in the subject-matter of the assignment.  If A 

mortgages his real property to B, all he has done is to pass the whole of 

his right as a mortgagor to B, the mortgagee.  One of the rights passed 

to the mortgagee in case of default is the right to sell.  Therefore, the 

fact that mortgage is subject to the equity of redemption on the 

payment of the money borrowed, does not deprive the transaction of its 

absolute character.  This differs from a conditional assignment which is 

to become operative on the happening of an event; or an assignment by 

way of charge, where the assignor asks that the assignee be paid out of 

a particular fund; or an assignment of part of a debt, e.g. if A owes B 

N50.00, and B owes C N25.00, B may assign to C N25.00 which is 

only page of the money owed him by A.  All the three instances above 

are those of non-absolute assignments. 
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The consequences of absolute or non-absolute assignments depend, as 

regards procedure, on whether the chose is legal or equitable.  Whether 

the assignment of a legal chose is absolute or non-absolute, the 

assignee will still require that the assignor lend his name as plaintiff or 

as defendant.  The same is true of a non-absolute assignment of an 

equitable chose.  The whole idea, as indicated earlier, is to prevent 

multiplicity of actions.  Thus, in Accra Perfumery Company Limited V. 

Thomas, Mr. Thomas sought to recover from Accra Perfumery 

Company limited certain sums of money alleged to be due to him.  The 

company counter-claimed for a sum of $800 which was part of a debt 

of N1, 662.14 owed by Thomas to James College (Cocoa) Limited and 

which the latter company had assigned to Accra Perfumery Company 

Limited.  No notice of this assignment was given to Mr. Thomas until 

there was a counter-claim from Accra Perfumery Company Limited.  

He argued that such an assignment was not effective since he had no 

notice.  The court held that no further notice than that appearing in the 

pleadings was necessary to perfect the assignment, and that, as this was 

an assignment of part of a debt, the assignment was equitable in 

character and therefore the Accra Perfumery Company Limited were 

precluded from suing in their own name without joining the original 

creditor – James College (cocoa) Limited, the assignor. 

 

Where, however, there is an absolute assignment of an equitable chose 

in action, the assignee can bring an action in his own name as this is a 

transaction over which a court of equity has jurisdiction. 
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Before the fusion of courts for the administration of law and equity in 

1875, a person with an equitable assignment of a legal chose was faced 

with appearing in two courts – common law court and the court of 

equity – to deal with only one transaction.  Also, such a person could 

not sue in his own name.  This procedure was cumbersome and time-

wasting.  Hence, by S. 25(6) of the Judicature Acts, 1873-5, a statutory 

form of assignment was introduced by providing that: 

 

Any absolute assignment by writing under the hand of the 

assignor (not purporting to be by way of charge only) of any debt 

or other legal thing in action, of which express notice in writing 

has been given to the debtor, trustee or other person from whom 

the assignor would have been entitled to receive or claim such 

debt or thing in action, is effectual in law (subject to having 

priority over the right of assignee) to pass and transfer from the 

date of such notice: 

 

(a) the legal right to such debt or thing in action; 

(b) all legal and other remedies for the same; and 

(c) the power to give a good discharge for the same without the 

concurrence of the assignor. 

 

Thus the statute provides for three important conditions that must be 

complied with before a person can take advantage under the Act.  They 

are that 

 

(a) the assignment must be absolute; 
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(b) it must be written; 

(c) the debtor must be given a written notice. 

 

If these conditions are complied with, the assignee can sue in his own 

name.  Thus, a statutory assignment is to make easier the assignment of 

a legal chose.  However, failure to comply with the statutory provisions 

only makes the assignment void against the statute, but the assignment 

remains valid as an equitable assignment.  Thus the statute does not 

derogate from the rules governing equitable assignment.  The statute 

has not changed the law, but has only provided an easier procedure.  In 

Kamal and Soufan and Sons V. Muhammed Zain, Mr. Soufan, the 

second plaintiff, entered into a written agreement with the defendant to 

pay $1,500 in full satisfaction of $3,285 which the defendant owed 

him.  The payment was to be made by monthly instalment, the second 

plaintiff assigned the balance of $1,400 to the first plaintiff.  The 

defendant defaulted after the payment of the second instalment. The 

two plaintiffs sued the defendant for $1,300.  The court held that 

although S. 25(6) of the Judicature Act 1873-5 provided for an 

assignment of debts or other legal rights thereto and enabled the 

assignee to sue in his own name, it is still possible to make an equitable 

assignment.  Failure to give notice of an assignment does not invalidate 

it as between the assignor and the assignee.  The question whether or 

not a notice was given to the defendant was immaterial in this case 

since both the assignor and the assignee were joined as plaintiffs. 
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As for the requirement of notice in both equitable and statutory 

assignments, the object is to determine priorities as between assignees.  

The law does not prevent the assignor from assigning, the same debt 

owed to him to as many persons as he himself owes.  The time the 

notice is given to the debtor either orally or in writing, determines the 

person who is entitled as between the assignees. But the assignee must 

have no knowledge, actual or constructive, of a prior assignment.  The 

form of notice depends on the subject matter of an assignment.  If it is 

an interest in land, it must be in writing; in all other cases, no particular 

form is required. 

 

An assignee also takes subject to all equities, that is, the debtor may 

always plead against an assignee all the defences he might have had 

against the assignor.  For instance, A owes B $50 and B assigns it to C.  

Suppose B owes A $20 which A intends to set-off.  It is possible for A 

to plead a set-off against the assignee, C, as he would be entitled to do 

against the assignor, A. 

 
4.0 POWER OF ATTORNEY 

 

Power of Attorney is a written document in which one person (the 

principal) appoints another person to act as an agent on his or her 

behalf, thus conferring authority on the agent to perform certain acts or 

functions on behalf of the principal. 

 

A Power of Attorney could also mean a document that allows you to 

appoint a person or organization to handle your affairs while you are 
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unavailable or unable to do so.  The person or organization you appoint 

is referred to as an “Attorney” or “Agent” 

 
4.01 Types of Power of Attorney 

 

A Power of Attorney may be special (also called limited), general, or 

temporarily limited.  A special Power of Attorney is one that is limited 

to a specified act or type of act.  A general Power of Attorney is one 

that allows the agent to make all personal and business decisions.  A 

temporarily limited Power of Attorney is one with limited time frame. 

 

4.02 Mental competence 

 

In order for a Power of Attorney document to be valid, you must be 

mentally competent when you sign it.  This means that you must 

understand the powers that you are granting to your Agent and the 

implication of having someone else make decisions for you. 

 

4.03 Signing the document 

 

A Power of Attorney must be signed by the person granting the 

authority (“known as the principal”).  The signature on a power of 

attorney should also be notarized.  Notarization makes it harder for 

someone to challenge the validity of the signature.  It also allows the 

document to be recorded for use with real estate transactions. 

 

4.04 Revocation of a Power of Attorney 

 

(1) Power of Attorney may be revoked in any of the three ways namely: 
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(a) Express revocation; 

(b) Implied revocation; and 

(c) Revocation by operation of law. 

 

Express Revocation’s Power of Attorney is governed by the rules of 

agency.  Accordingly in keeping with the rule that he who hires 

reserves the right to fire, the donor can expressly fire the done or 

revoke his power of attorney. 

 

Implied Revocation:  This occurs where the donor after giving a Power 

of Attorney to a done, still goes ahead to deal with the subject matter of 

the Power of Attorney in such a manner that makes it impossible for the 

done to effect his authority under the power. 

 

Revocation by operation of law:  Power of Attorney is deemed revoked 

by operation of law if the donor suffers death insanity, bankruptcy or 

other legal incapacity. 

 

It should be noted also that Power of Attorney General can be 

invalidated if fraud, duress or undue influence is established. 

 
5.0 PERFORMANCE BOND 

 

A performance bond, also known as a contract bond is a surety bond 

issued by an insurance company or a bank to guarantee satisfactory 

completion of a project by a contractor.  It could also mean a bond 

issued to one party of a contract as a guarantee against the failure of the 

other party to meet obligations specified in the contract.  The term is 
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also used to denote a collateral deposit of good faith money intended to 

secure a future contract, commonly known as margin. 

 

For example, a contract may cause a performance bond to be issued in 

favour of a client for whom the contractor is constructing a building.  If 

the contractor fails to construct the building according to the 

specifications laid out by the contracts, the client is guaranteed 

compensation for any monetary loss up to the amount of the 

performance bond. 

 

Performance bonds are commonly used in the construction and 

development of real property, where an owner or investor may require 

the developer to assure that contractors or project managers procure 

such bonds in order to guarantee that the value of the work will not be 

lost in the case of an unfortunate event (such as insolvency of the 

contract). 

 

In the United States under the Miller Act of 1932 all construction 

contracts issued by the Federal Government must be backed by 

performance and payment Bonds. 

 

A performance bond is not an insurance policy and (if cashed by the 

principal) the payment amount is recovered by the guarantor from the 

contractor. 
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